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This rise in the number of personal insolvencies took place over periods of economic expansion and low interest rates (as well as the converse), which indicates that the increase is not attributable solely to prevailing economic conditions. In this article we suggest that one important feature of the significant increase is that personal insolvency in Australia has become an increasingly middle class phenomenon. Whilst the concept of middle class is not readily quantifiable, we suggest that increases in the proportion of insolvents with certain characteristics reveals that personal insolvency is affecting a broad section of the population, and increasingly it is affecting those who might commonly be perceived to represent middle class Australians.
We begin with a brief explanation of Australian personal insolvency law. Then we provide background information including details on the methodology of our study; the increasing rate of Australian personal insolvencies; and the results of similar studies conducted in the US. Then we evaluate the concept of middle class, before considering several factors which we suggest indicate that personal insolvency in Australia is becoming a middle class phenomenon. We detail how insolvents are increasingly coming from higher status occupations; have increasing levels of personal income and household income; and have increasing asset and property ownership levels. Finally, we consider some implications of our findings for the role, function and importance of Australian personal insolvency laws and we also consider the connections between personal insolvency laws and broader social issues such as rising debt levels.
II AUSTRALIAN PERSONAL INSOLVENCY LAW
The Bankruptcy Act 1966 (Cth)("the Act") sets out Australian law relating to the insolvency of individuals, deceased debtors and partnerships. creditor may petition the court to make a sequestration order against the estate of a debtor. 6 It is at the discretion of the court to make such an order, declaring the debtor to be bankrupt. 7 Alternatively, an individual debtor, partnership, 8 or joint debtors, 4 may voluntarily present a bankruptcy petition to the Official Receiver. 10 The debtor becomes bankrupt on the day of acceptance of the petition by the Official Receiver.
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Upon bankruptcy, the property of the debtor vests in a trustee in bankruptcy, 12 subject to certain exemptions, 13 such as most ordinary household or personal items, 14 and limited tools of trade. 15 Aside from exemptions, all other property of the debtor vests in the trustee in bankruptcy. The trustee will also investigate assets owned prior to bankruptcy. 16 Certain conduct committed prior to and after bankruptcy may constitute an offence under the Act.
17
In addition, limitations are placed on the personal lives of bankrupts. A bankrupt is required to give their passport to the trustee, 18 and is unable to continue or commence legal proceedings. 19 Bankruptcy is also a bar to certain occupations, such as holding a parliamentary seat, or the management of a corporation, 20 and it may result in termination of the holding of a statutory office, or membership of a statutory authority. If the after-tax income of a bankrupt exceeds a certain amount, they must pay contributions from this income to the trustee. 21 Details of the bankruptcy are permanently entered onto the National Personal Insolvency Index, available for public inspection. 22 When entering into certain transactions of $3,000 or more, for example when obtaining credit, 23 bankrupts must inform other parties that they are an undischarged bankrupt. Bankruptcy does not affect the rights of secured creditors to realise or otherwise deal with their security. 25 The main consequences for unsecured creditors are, subject to certain exceptions, 26 that they are unable to enforce a remedy in respect of provable debts against the bankrupt or their property, 27 and, except with the leave of the court, they are unable to commence or take any fresh steps in legal proceedings against the bankrupt in respect of provable debts.
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There are several grounds on which a bankruptcy may be annulled. 29 In essence, the effect of annulment is that the bankrupt is treated as if they had not been bankrupt.
Otherwise, a bankrupt may be discharged from bankruptcy. In the absence of an objection to the discharge, a bankrupt is automatically discharged from bankruptcy three years after filing their Statement of Affairs. 30 An objection by the trustee to an automatic discharge may extend the bankruptcy to five years, 31 or to eight years in more severe cases. 32 Discharge from bankruptcy releases the bankrupt from all provable debts in relation to the bankruptcy, subject to exceptions. 33 Unsold assets in the bankruptcy are not automatically returned to the bankrupt and may still be sold by the trustee.
Following discharge, the National Personal Insolvency Index is updated to reflect that the person is now a discharged bankrupt. Records of bankruptcies are also kept by credit reporting organisations. Discharged bankrupts might experience difficulty in borrowing money or making purchases on credit, and often a bond will be required before a discharged bankrupt is able to rent, or obtain connection to electricity, water, or telephone services. December 1996 to allow those with low levels of debt, few assets, low incomes, and an inability to afford to enter into arrangements under Part X of the Act, to avoid the consequences of bankruptcy. 34 An insolvent debtor 35 may propose a debt agreement to the Official Receiver, 36 in which the debtor makes a 'best offer' to their creditors, who in turn vote on that offer. 37 The debtor must have a future expected after tax income, 38 unsecured debts, 39 and divisible property, 40 falling under prescribed limitations. 41 On 20 September 2008, these limitations were a future expected after tax income of less than $61,875.45; 42 unsecured debts of less than $82,500.60; 43 and divisible property valued at less than $82,500.60. 44 The proposal of a debt agreement is an act of bankruptcy, which may be used by a creditor to apply to court for a sequestration order, even before creditors vote on the debt agreement. 45 If the Official Receiver accepts the proposal for processing, 46 the proposal is sent to all creditors for voting by postal vote. 47 A majority of creditors representing a majority in number and at least 75% in value must vote in favour for the proposal to be accepted. 48 or if the debtor becomes a bankrupt. 57 Otherwise, a debt agreement ends when the obligations it created have been discharged. 58 The debtor is released from provable debts in the same way as if the debtor had been discharged from bankruptcy immediately after the debt agreement proposal was recorded on the National Personal Insolvency Index. 59 The debtor is entitled to any property that was subject to the debt agreement but that was not distributed to creditors. 60 On a practical level, the debtor's credit rating will be affected, which will diminish the ability of the debtor to obtain further credit.
III BACKGROUND TO THE STUDY
In this section we set out information which forms the background for our contention (including, among other factors, significant increases in bankruptcies in New South
Wales and in personal insolvencies caused by excessive use of credit, ill health, and gambling or speculation), 68 perhaps the most influential factor behind the rise has been the increase in non-business related personal insolvencies.
Personal insolvency is business related if the personal insolvency is considered by the insolvent to be directly related to their proprietary interest in a business; otherwise it is non-business related. 69 The number of business related bankruptcies did not The question then arises: why has Australia seen such a significant increase in personal insolvencies and, more specifically, non-business related personal insolvencies? Is the increase explicable in some broader context? We suggest that a feature of this increase in Australian personal insolvencies is that personal insolvency is increasingly affecting middle class Australians. Before exploring this argument in further detail, it is useful to comment on similar findings made in the US.
C

Bankrupts in the US
In depth studies on bankrupts in the US have been conducted for over three decades, 70 in stark contrast to a dearth of Australian research. According to Professor Warren, Americans who encounter the greatest financial difficulties:
are not the very young, tempted by the freedom of their first credit cards. They are not the elderly, trapped by failing bodies and declining savings accounts. And they are not a random assortment of Americans who lack the self-control to keep their spending in check.
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Taken as a whole, the studies reached the conclusion that US bankrupts were 'likely to be middle class people in terrible financial trouble'. 80 We are limited in our ability to draw comparisons between our data and the US data from which this conclusion was drawn. While we have data on occupations and property ownership, we do not have data on educational achievements. 81 Moreover, the data is not broken down for each individual insolvent, which means that we cannot verify how many insolvents would fulfil one or more criteria. Furthermore, the personal insolvency systems of Australia and the US vary, and comparisons between them are inherently difficult to make. There exist not only differences in the administration and regulation of personal insolvency, but also different statistical methodologies employed in the collation of data. Therefore, although the US findings are of interest, it is not possible to make direct comparisons between the Australian and US data. 99 In that study, the middle class was defined as those with disposable incomes higher than the bottom 30% and lower than the richest 20%. See Hamilton, Downie and Yi-Hua Lu, above n 91, 9. 100 A further 6.4% believed they were in the bottom 20% income bracket, and 0.7% believed they were in the top 20% income bracket. place reliance on these factors to argue that personal insolvency in Australia has become an increasingly middle class phenomenon.
IV MIDDLE CLASS PHENOMENON
B
Middle class factors
During a time of significantly increasing numbers of personal insolvencies, simultaneous increases in the proportion of bankrupts and debt agreement debtors who are from higher prestige occupations and who have higher levels of personal income, household income, property ownership, and realisable assets, reveal that personal insolvency is spreading across many areas of Australian society and is upwardly mobile.
Occupation
Australia has seen significant increases in the proportion of personal insolvents from higher prestige occupational groups. In 1997, 37% of bankrupts had personal income of less than $10,000, and 13% had personal income of $30,000 or more. In 2007, these proportions were almost inverted:
15% of bankrupts had personal income of less than $10,000, and 38% had personal It is clear from this data that significant increases occurred between 1997 and 2007 in the personal income levels of personal insolvents. These higher incomes are possibly being generated from those in higher prestige occupational positions, which strengthens our contention that personal insolvency has become an increasingly middle class phenomenon.
3
Household income
Similarly 
4
Realisable assets
There have also been increases in the levels of realisable assets of bankrupts and debt agreement debtors, which indicates that these insolvents are coming from wealthier sections of the community than was previously the case. 
V IMPLICATIONS OF FINDINGS
It is clear from this data that Australian personal insolvents are coming from higher status occupations; have increasing levels of personal and household income; and have increasing levels of property ownership and realisable assets. These changing characteristics of Australian personal insolvents, coupled with the 261% increase in personal insolvencies between 1990 and 2008, raise for consideration the policy underpinning the current Australian personal insolvency regime. We now discuss the role, function and importance of personal insolvency laws. We then consider connections between personal insolvency laws and broader social issues including rising debt levels and spending habits.
A The role, function and importance of personal insolvency laws
The changing demographics of Australian personal insolvents raise for consideration the role, function and importance of personal insolvency laws. The core policy objectives of the three forms of Australian personal insolvency administration (bankruptcies, debt agreements, and personal insolvency agreements) are the same, although these objectives are achieved in different ways. 106 All three forms of administration regulate the management of insolvent debtors and seek to balance the interests of debtors and creditors. The role of personal insolvency laws in balancing the interests of debtors and creditors means that these laws fulfil an important economic and social function, but one that is inevitably contested. Treatment of insolvent debtors has been said to constitute 'the heart of what a society values'. 107 The change in the demographics of Australian personal insolvents has implications for the merits of particular views on the core policy objectives of personal insolvency laws.
The function of personal insolvency laws depends upon what their ultimate goal should be. 108 Australia has been placed in the liberal category of bankruptcy jurisdictions. 109 These jurisdictions are seen as offering levels of debt forgiveness with both a high degree of certainty and relative haste. 110 This is in contrast to many other jurisdictions, which have been categorised as taking either a conservative or moderate approach to debt forgiveness, under which there is an absence of debt forgiveness provisions, 111 or the offer of debt forgiveness exists but is tempered by great uncertainty as to whether it will be granted. 112 This liberal categorisation of Australia's personal insolvency laws reflects the approach taken to reform of these laws. In its first report on bankruptcy, the Australian Law Reform Commission ('ALRC') identified the need to strike a balance between the rehabilitation of debtors and the protection of the interests of creditors. 117 In respect of the policy underpinning bankruptcy, the ALRC argued that the prime concern of the process should be the rehabilitation of debtors. 118 It stated that honest bankrupts require education and assistance, not punishment. 119 In making its recommendations, 120 the ALRC stated that in cases of over-commitment on the part of debtors, and also in cases where debtors experience a sudden change in financial circumstances:
the law must achieve a fair balance between the interests of the creditor and the debtor. It must uphold the general principle that debts which have been fairly incurred should be paid. But it must also deal humanely with those who suffer from overburdening debts. There is now an important question whether the original policy of Australian personal insolvency laws, as articulated by the ALRC and also by some courts, is still valid given the changing demographics of Australian personal insolvents. Australia's personal insolvency laws are affecting increasing numbers of Australians and therefore the role these laws play in regulating the relationship between creditors and insolvent debtors and balancing the respective interests of creditors and debtors remains important. However, personal insolvency laws accomplish more than balancing these interests and this arguably includes credit market regulation and providing a form of social insurance. In order to understand the wider role that personal insolvency laws might play, it is important that connections between personal insolvency laws and broader social issues are analysed. This is the purpose of the following section where our intention is to place Australia's personal insolvency laws in a broader social context.
B
Connections between personal insolvency laws and broader social issues
Our findings indicate that personal insolvency is having a growing presence within Australian society. Determining the causes of personal insolvency in Australia is not something that has attracted much academic attention. There is a pressing need for more detailed research on personal insolvency and related issues. The urgency of this call for further research is amplified not solely because of the significant increase in personal insolvency numbers, but also because there has been speculation that the federal government is considering important reform of Australia's personal insolvency system. 134 If any reform is to take place, it must reflect detailed research and consultation, as well as a good understanding of the policy and function of 132 Ibid. 133 Ibid 134 personal insolvency laws. It has been viewed as potentially dangerous to make changes to bankruptcy laws based on 'possibly mistaken diagnoses', for these may result in the opposite results to those the reform intended to achieve. 135 In our view, any broad reform of the current Australian personal insolvency regime should include consideration of issues relating to the need for improved personal insolvency data; rising levels of debt; the spending habits of Australians; and the relationship between personal insolvency and social security. We now consider each of these issues.
1
The need for improved personal insolvency data
Understanding the connections between personal insolvency laws and broader social issues requires detailed data on the characteristics of personal insolvents and the causes of personal insolvency. There is a need for more research, beyond what has already been done, on the causes of personal insolvency and the characteristics of personal insolvents. This research is necessary in order to obtain a more comprehensive profile of Australian personal insolvents.
At present, some information is not requested of insolvents in their Statement of Affairs, and some data collated by ITSA from the Statement of Affairs is not released to the public. 136 In the absence of broad empirical studies into Australian personal insolvency, it is desirable that ITSA capture and release further data on the characteristics of personal insolvents in order to enable further research in this area.
Additionally, information profiling the socio-economic characteristics of personal insolvents can inform research on the economic progress of social groups, and how vulnerable certain groups are in an economic sense. 137 Personal insolvency is affecting more Australians and there are strong reasons to enhance current reporting of the characteristics of Australian personal insolvents.
First, it would be useful for data to be reported in such a manner that would enable the occurring. Whilst debt might be incurred as part of overconsumption, it might also be the case that debt is incurred in the lead up to personal insolvency as part of an attempt to avoid some form of personal insolvency administration.
It has been suggested that bankruptcy represents one of the costs stemming from the extension of consumer credit, 145 and that bankruptcies are a by-product of excessive borrowing. 146 For this reason, it has been suggested that before amendments to bankruptcy laws are made, consideration should be given to whether reform to consumer borrowing and credit regulations might be more appropriate. 147 It has been argued that reforms to bankruptcy laws in the US, designed to make bankruptcy less desirable for consumers, have resulted in increased costs to consumers of credit cards. 148 It is possible that some unsecured debt declared by Australian personal insolvents has been incurred to fund basic living essentials. 
4
Social welfare benefits
One final issue relates to the interaction between social welfare benefits and personal insolvency. As mentioned above, data on government benefits and pensions paid to personal insolvents prior to their insolvency is collected by ITSA, and this data should be made available to enhance understanding of the role that social welfare benefits might have in ameliorating financial difficulties. It may be the case that welfare benefits have become less sufficient at assisting those who previously might have been able to avoid personal insolvency.
Australia has a limited social welfare regime compared to some other developed countries. A 2008 OECD report found that in a typical OECD country, 22% of total income is from the government in the form of cash benefits, compared to 14% in Australia. 164 Further, in Australia these cash benefits are concentrated more on lowincome households than in any other OECD country, with 40% of cash benefits going to the poorest 20% of the population. 165 That welfare is targeted at these lower-socio economic groups might explain in part why Australian personal insolvency is becoming an increasingly middle class phenomenon. insolvency is important to determine the sufficiency of welfare benefits at assisting those in financial need. One issue is whether greater financial support should be provided to those raising children, or whether assistance should be provided in bankruptcy by further restricting the items the trustee may seize.
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VI CONCLUSION
Financial stress is affecting a growing number of Australians to the extent that an increasing proportion are entering into bankruptcy and debt agreements, despite the 164 Organisation for Economic Co-operation and Development, Growing Unequal? Income Distribution and Poverty in OECD Countries (2008) . 165 Ibid. 166 Many welfare payments in Australia are subject to income and assets tests, including the Age Pension, the Carer Payment, the Child Care Benefit and Tax Rebate, the Disability Support Pension, the Family Tax Benefit, the Newstart Allowance, the Parenting Payment, the Sickness Allowance, the Special Benefit, and the Youth Allowance. 167 The statistics in this paragraph are from Ramsay and Sim, above n 2. 168 See further Warren, 'Bankrupt Children', above n 72, 1024-5.
consequences these entail. Whilst the rise in personal insolvencies is not attributable solely to prevailing economic conditions, we expect in the context of the global financial crisis that the number of personal insolvencies will rise over the coming period. Personal insolvency is affecting, and will continue to affect, a growing number of Australians. This article has considered one important feature of the increase in personal insolvency -the way in which it is affecting to a greater degree the Australian middle class.
This finding should displace any assumptions informing stereotypical images of personal insolvents. If personal insolvency is becoming an increasingly middle class phenomenon, then it is not correct to assume that personal insolvents are only the chronically poor who have no other options, such as pensioners; neither is it correct to assume that personal insolvents are only the very wealthy who are avoiding meeting their financial obligations. Rather, personal insolvency is affecting a broader section of Australian society, and our analysis indicates that one feature of this increase is that this section is increasingly the middle class.
Personal insolvents are increasingly coming from higher prestige occupations, such as managers and administrators, professionals, and associate professionals. Between It is also important to understand the broader social context in which personal insolvency laws operate. We have, in this article, explored the connections between personal insolvency and rising levels of debt; the spending habits of Australians; and social welfare benefits. Undoubtedly, more research is required. However, what is unambiguous is that the reach of Australian personal insolvency has been expanding and is altering the demographics of Australian personal insolvents.
